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DAVID L. NEALE (SBN 141225)

CARMELA T. PAGAY (SBN 195603)

LEVENE, NEALE, BENDER, YOO & BRILL L.L.P.
10250 Constellation Boulevard, Suite 1700
Los Angeles, California 90067

Telephone: (310) 229-1234

Facsimile: (310) 229-1244

Emails: DLN@LNBYB.COM, CTP@LNBYB.COM

General Counsel for The Trust for Certain
Creditors of Consolidated Freightways Corporation
and Certain Affiliates

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA
RIVERSIDE DIVISION
In re Case No. 6:02-bk-24284 pC
CONSOLIDATED FREIGHTWAYS

CORPORATION OF DELAWARE, et
al.,

Chapter 11

(Jointly Administered with
Cases No. 6:02-bk-24289 PC;
6:02-bk-24287 PC; 6:02-bk-24293
PC; 2:02-bk-24294 PC; and 2:02~
Debtors. bk-24295 BC)
Fed. Tax I.D. No. 94-1444797 MOTION FOR ORDER AUTHORIZING
MODIFICATION OF PLAN PURSUANT
TO 11 U.s.C. § 1127; MEMORANDUM
QF PQOINTS AND AUTHORITIES 1IN
SUPPORT THEREOF; DECLARATIONS
OF KERRY K. MORGAN AND ROBERT
COCO IN SUPPORT THEREOF

Date:
Time: [No Hearing Required]
Place:
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TO THE HONORABLE PETER H. CARROLL, UNITED STATES BANKRUPTCY
JUDGE, INTERESTED PARTIES AND THEIR ATTORNEYS OF RECOQRD:

K. Morgan Enterprises, Inc., as Trustee (the “Trustee”)
under the Trust for Certain Creditors of Consolidated Freightways
Corporation and Certain Affiliates (the “Debtors”) created
pursuant to the Debtors’ Consolidated Plan of Liquidation, dated
July 1, 2004 (As Amended) (the *“Plan”), confirmed by Order of the
Court entered on November 22, 2004, hereby files its motion (the
“Motion”) for an order authorizing modification of the Plan
pursuant to 11 U.S.C. § 1127(b}). As more fully discussed in the
memorandum of points and authorities concurrently filed herewith
in support of the Motion, the contemplated Plan modification is
designed to allow the Trustee to re-distribute undeliverable
payments made pursuant to the Plan to holders of Allowed Claims.
The Trustee belleves that the proposed modification does not
adversely change the treatment of any creditor under the Plan, in
that the proposed modification is purely technical in nature and
intended to ease the administrative burden on the Court and the
Trust resulting from the undeliverable payments.
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WHEREFORE, the Trustee respectfully reqguests that the Court
enter an order: (1) granting the Motion in its entirety; and (ii)
granting such other and further relief as the Court deems just

and proper under the circumstances of this case.

DATED: October 5, 2010 K. MORGAN ENTERPRISES, INC., AS
TRUSTEE UNDER THE TRUST FOR CERTAIN
CREDITORS oF CONSOLIDATED
FREIGHTWAYS CORPORATION AND CERTAIN
AFFILIATES

By: /s/ Carmela T. Pagay
DAVID L. NEALE
CARMELA T. PAGAY
LEVENE, NEALE, BENDER, YOO
& BRILL L.L.P.
General Counsel for the Trust
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MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

The Debtors commenced these cases by filing voluntary
petitions for relief under chapter 11 of title 11, United States
Code on September 3, 2002. No trustee was appointed, and the
Debtors managed their affairs as debtors in possession pursuant
to 11 U.S.C. §§ 1107 and 1108.

On November 22, 2004, the Court confirmed the Debtors’ Plan.
Attached as Exhibit “1” to the accompanying Declaration of Kerry
K. Morgan (the “Morgan Declaration”) is a true and correct copy
of the Plan.l?

On December 13, 2004, the Plan became effective (the
“Effective Date”). Since the Effective Date, the Trustee and his
staff have been diligently working to make distributions to
Allowed Claimants as provided in the Plan.

Section 9.14 of the Plan provides as follows:

If any payment or distribution to any
Holder of an Allowed Claim is returned to the
Trust as undeliverable, no further payment or
distribution shall be wmade to such Holder

unlessg and until the Trust 1is notified 1in

1 any terms not defined herein shall have the meanings ascribed te them in
the Plan.
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writing of such Holder’s then current
address. Undeliverable payments and
distributions shall remain in the possession
of the Trust pursuant to the Plan in trust
for the benefit of Holders of Allowed Claims
until such time as a payment or distribution
becomes deliverable or the deadline set forth
in this section expires without the Holders
of such Claims providing valid addresses for
delivery of payments or distributions to
them. . .

Any payment or distribution to a Holder
of a Claim that is returned to the Trust as
undeliverable will be held in the Trust for
at least 180 days and the Trust will not make
any future payment and distributions to such
Holder unless such Holder provides the Trust
with its current address. Except with
regspect to payments made on account of Claims
allowed under the WARN Settlement . . . if at
the end of the 180-day period the Holder has
not made a claim for such undelivered payment
or distribution or provided the Trust with

its current address, the amount of such
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payment or distribution retained by the Trust
shall be deposited with the registry of the
Court to be held subject to the rights of
such Holder to receive such payment or
distribution, and the Holder of such Claim
shall be forever barred from asserting any
such c¢laim for an undeliverable payment or
distribution against the Trust or its

property.

See, Plan Section 9.14.

Section 9.14 of the Plan also provides: “Nothing in the Plan
shall require the Trust to attempt to locate any Holder of an
Allowed Claim.” See, Plan Section 9.14. Nevertheless, following
the commencement of distributions under the Plan, which began in
December 2004, the Trust has located and re-mailed in excess of
6,500 claimant distributiong and cloge to 10,000 tax related
documents. The re-mail activity has resulted from independent
Trust efforts to locate current claimant addresses through the
use of United States Postal Service information, union records,
public records sources and phone listings, LexigNexis,
notifications from the Trust, correspondence with counsel for
claimants, and other means. Additicnally, at considerable
expense to the Trust, on Friday, June 25, 2010, the Trustee

published a notice in both the Wall Street Journal and USA Today
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(see, Exhibits “2” and “3” to the Morgan Declaration) indicating
its intention to modify the Plan, and requesting claimants on the
published "Uncashed/Undeliverable" listing (the "Unresolved
Claimants), which was also posted on the Trust's website at
www.cfwy.com, to contact the Trust with updated address
information by July 30, 2010. At the same time, notice was also
given through IBT publications and channels to provide the most
notice possible under the circumstances to Unresolved Claimants.
Over the course of the case, this work has resulted in the Trust
identifying up to seven address changes for any one claimant.
Even after such efforts, there presently remain approximately
1,711 undelivered distributions totaling approximately $541,000,
and 1,011 uncashed distributions totaling approximately $364,000.
At the current levels, assuming an unsecured payout of 20%-30%,
related undistributed cash from the estate could range between
approximately $1.0 million to $1.7 million.

It has been more than 180 days since such distributions have
been returned to the Trust.? Accordingly, pursuant to Section
9.14 of the Plan, such distributions are required to be deposited
with the registry of the Court. Prior to commencing such an

undertaking, the Trust has endeavored to locate the appropriate

2 While the Plan does not specifically address the issue of un-cashed
distribution, it is the Trustee’s position that a failure to negotiate a
digtribution is tantamount to an undeliverable distribution given the
gignificant time that has elapsed since the delivery of the distributicn and
the present time.
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claimants. The fact that the Trust’s active efforts to locate
claimants have been unsuccessful makes it probable that the
undeliverable funds will never be claimed and will instead be
held in the Court registry. The Plan does not address the
further disposition of the funds deposited with the Court.
Moreover, given the previous distributions and the time thesge
casesgs have been pending, the 180-day waiting period is now
ineffectual and merely delays administration of these estates.
Accordingly, the Trustee has determined that it would be in the
estate's best interest to authorize the Trustee to reallocate the
undeliverable distributions to Allowed Claimants following the
expiration of a 90-day waiting period instead of having such
funds languish in the Court registry. Given the sizeable total
of the undeliverable distributions, the Allowed Claimants stand
to benefit from the proposed modification of the Plan.
Accordingly, the Trustee suggests that Section 9.14 of the
Plan be modified as follows (additional language appears in bold
italics)
Any payment or distribution to a Holder
of a Claim that is returned to the Trust as
undeliverable will be held in the Trust for
at-—-least—3186 90 days and the Trust will not
make any future payment and distributions to

such Holder unless such Holder provides the
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Trust with its current address. Bxcept—with
respect—to-payments—made—on—aeccount—of-Claims
atlowed—under—the WARN -Settdement . . . 1f at
the end of the 318890-day pericd the Holder
has not made a claim for such undelivered
payment or distribution or provided the Trust
with its current address, the amount of such
payment or distribution retained by the Trust
shall be depesited—with the registryof—the
: ] held " ‘ ] L o e
such—Holder —to—receive —such—payment—or
distribution added to the funds in the Trust
allocated for payment to Allowed Claimants
and thereafter redistributed to Allowed
Claimants in accordance with the terms of the
Plan, and the Holder of such Claim shall be
forever barred from asserting any such claim
for an undeliverable payment or distribution
against the Trust or its property.
Additionally, the Trustee suggests that Section 9.16 of the
Plan be modified as follows (additional language appears in bold
italics):
As soon as practicable after all Trust

Property has been converted to Cash, the























































